General Principles
I. Legality

a. Before anyone may be criminally liable there must exist a reasonably specific law prior to act
i. Protects ∆’s freedom

ii. Constraint on police power 

b. If ∆ would be harmed by retrospective application of law, you can’t do it—but if it benefits ∆ you can. 
c. Shaw v. Director of Public Prostitutions: prostitution legal in Britain but aggressive solicitation is illegal. Shaw puts together directory with nude photos and is convicted for conspiracy to corrupt public morals. Court acts as ‘gap-filler’ and makes something criminal that statute had not. Dissent thinks this is judicial abuse. 
i. Judges shouldn’t create new crimes
d. Keeler v. Superior Court: ∆ hits ex-wife and makes her intentionally miscarry.  Under CA law ‘human being’ is not defined [in NY it means born live]. Court finds him not guilty—interprets statute narrowly. 
i. Bouie: black men refused service in restaurant even though law said that to refuse service a sign must be posted. Court finds that without notice, to hold them as trespassers violates legality principle. 
e. Vagueness: criminal laws can be unconstitutionally vague (fail legality test) if “fails to give person of ordinary intelligence fair notice that conduct is forbidden”( encourages arbitrary arrests/convictions
i. Nash: vague term may be rendered not vague by background case law. Conviction for obstruction of trade under antitrust act is upheld despite ‘vagueness’ of terms.
ii. Papachristou: ‘vagrants’ is too vague( police used statute to persecute interracial couples who are not on notice that what they’re doing is criminal. 
1. Morales: too vague( statute allows police to interfere when they see people loitering with a gang member. City responded to this holding by designating secret areas of patrol and defining loitering.
2. ∆ cannot know when he’s engaging in criminal behavior

3. gives police absolute discretion in excess of any legitimate purpose

f. Overbreath Doctrine: statute is not vague but it criminalizes protected speech. 
g. Strict construction: when all felonies got DP there was duty to interpret statute narrowly to make person not liable whenever possible. 

NYPC 240.35 (loitering) 
II. Aims of Criminal Law

a. Retributivism: we must punish moral blameworthiness

i. Strong (Kant): lex talionis
1. necessary and sufficient that there be a moral wrong( there must be punishment (no discretion

2. DP is morally required. Doesn’t advocate prison system.

3. Egalitarian command:

1. You can kill but no more (no torture)

2. Conviction to avoid utilitarianism

ii. Weak (adopted in US):
1. Necessary but NOT sufficient that there be a wrong.  Punishment is not required. 
2. Forward looking considerations on how to punish.

3. Morality is minimum democratic morality (not elitist): must be fair to impose on everyone.

4. Proportionality (by incarceration)

5. Criminal law must develop appropriate symbols of reprobation.

iii. Fitzjames Stephens: criminal law legitimates hate; punishment gives expression to morality
iv. Royal Commission: endorses DP on retributive grounds
v. Feinberg: should communicate systems of reprobation and deterrence
vi. Durkheim: expression of collective sense of indignation (no rehab/deterrence effect)
vii. Moore: (weak) punishment is deserved when it achieves net social gain and is deserved
viii. Morris: (weak) criminal law maintains balance of justice (by offsetting breaking of social contract). Doesn’t endorse DP.
ix. Murphy (Marxist) (weak): we may legitimately punish when (1) person had fair choice of avoiding criminal law; (2) person had fair benefits from life in civilized society. We must give all a fair chance of not being a criminal. 
b. Deterrence: forward looking, aims to lower crime rates.
i. Special: focus is individual criminal

ii. General: focus is community at large
1. Economic theory (Bentham): everyone calculates
2. Certainty of punishment is much more effective than severity (which is easier to ensure)

iii. Notions of personal responsibility are more important than deterrence (can’t be deterred by being held liable for cousins’ actions)
iv. Objective guilt surrenders notion of personal responsibility. 
c. Reform: keep them in jail until they are ‘cured’—in tension with proportionality. Idea has been used to increase sentencing:
1. Moral: atonement
2. Therapeutic: curing the sociopaths (what drove creation of prisons in US)

ii. Morris: found that reform is a hoax, and people change only if they want to. 

iii. Move away from terrifying people into submission and toward more human punishment. 
iv. Individualization: emphasis on discretion to see character and assign appropriate punishment
v. Alternatives: shaming, exile, forced labor, incentives, tracking
d. Protection/Incapacitation: predicted recidivism
i. Is goal to punish proportionally or to live in crime free society?
ii. How much are we incapacitating if crimes are committed in prison? 

e. Regina v. Dudley & Stephens: sailors eat a boy (plot against him). Intent to kill murder.  Was it necessary?
i. Guilty, but Queen spares them from DP
ii. Opinion is highly retributive( deterrence, reform, and incapacitation are weak in this case.
iii. Necessity: if they hadn’t killed, they would have died—avoided greater harm. Court rejects this, but it’s accepted in US. [Germany: coercion by circumstances]
iv. Insanity: lost normal capacity therefore are not blameworthy. 
v. US rule: lottery would fairly allocate the risk of necessity.
vi. Imposes morality of supererogation( unjust. 

f. Sentencing: 

i. US v. Bergman: ∆ convicted to 4 months in jail for nursing home fraud. 
1. Reform: man is old and humiliated—no need of reform

2. Incapacitation: no likelihood he’ll do it again
3. Deterrence: general (weak retributivism)
4. important to have horizontal equity in punishment

ii. State v. Cheney: ∆ battered and raped a woman. Lower court gave concurrent sentences when prosecutor and corrections department recommended more. Higher court extends sentence due to gravity of offense and mental culpability (actus/mens rea)
1. Reform: too small punishment is almost an endorsement of crime

2. Incapacitation: ∆ had no remorse, likelihood of recidivism
iii. US v. Jackson: ∆ got out of jail and immediately committed a crime. He gets life in jail (3 strikes you’re out). Higher court affirms although Posner says that men age out of crime. Easterbrook appeals to deterrence and incapacitation. 
iv. US v. Johnson: ∆ inflates paychecks for herself and others for a fee. Mitigating factors( single mother taking care of 4 young children.  Gets probation instead of 46-57 months. Tension between gravity of act and culpability of offender.
1. Sentencing guidelines allow judge to take into account other factors. 

III. Scope of Criminal Law

a. Harm Principle: (Mills) we must respect rights of minorities. Urges Parliament to constrain their power. 
i. Justice: we can use coercive powers to enhance justice

ii. Harm principle: concerned about allowing conduct to be criminalized when there is no harm
iii. Anti-paternalism: can’t protect someone from themselves (i.e. criminalize drugs)
iv. Mere offense to others is never enough

b. Morris: objects to over criminalization. List of crimes that he thinks should not be criminal—many of them are now decriminalized [public drunkenness, drug abuse, gambling, vagrancy, abortion, sexual behavior between consenting adult]: (1) complaint-less crimes are hard to prove; (2) don’t want to encourage snitching.
c. Wolfenden Report: examined homosexual relations: found no evidence of pathology or harm to self or threats to others or higher evidence of involvement with young—only criminalized based on society’s distaste.
i. No longer any reason to criminalize gay sexuality

ii. Law should offer freedom of choice in private matters

iii. Lord Devlin’s argument: wants to keep it a crime
1. Consent is not a defense

2. Tradition: close relationship between religion and morals

3. Majority: abhorred by sodomy
d. Griswold v. CT: statute criminalized use of contraception and Court says it’s unconstitutional( married people have right to intimate life. Old reasons to ban contraception (need of agrarian workers) no longer relevant. 
i. Roe v. Wade/Casey v. Planned Parenthood: right to intimate life outweighs harm to unborn fetus. 

e. Bowers v. Hardwick: statute criminalizing sodomy is upheld. Was being used to attack homosexual relationships. Justice White (majority) makes argument against a right to practice sodomy.  Burger (concur) draws distinction between right of privacy and homosexuals’ right of privacy.  Dissent found a clear right of privacy issue. 
f. Lawrence v. Texas: statute criminalizes sodomy for homosexuals. Acting in background of Romer v. Evans deciding that homosexuals can’t be a protected minority. Supreme Court overrules this. 
i. O’Connor finds it unconstitutional on EP grounds

g. Drug use: Courts have stayed away from drugs and a harm analysis. Many people are incarcerated without evidence of harm. Incarceration breeds violence. Alternative( treat as health rather than criminal problem.
h. Euthanasia: 

i. Involuntary: homicide
ii. Voluntary:
1. Passive:

1. Living will

2. No living will 
( Cruzan v. Director Dept. of Health: woman in vegetative state—parents want her to be taken off life support. State law requires clear and convincing evidence of her wishes, but there was no living will. Conversation with roommate not enough. Right to bodily integrity v. right to life/death( State is worried about abuse of right to end life by surrogate. 
2. Active: 
( Washington v. Glucksberg: if we allow passive euthanasia with living will, should we allow active euthanasia? Is there a real distinction? Might lead to abuse and involuntary euthanasia (for money, unethical doctors, mistakes). 
i. Products Liability: some issues are so important that more than money damages are called for. Harm Principle may call for application of criminal law when harm is great (death). Makes tort liability look more serious. Is there moral culpability? 
	Criminal
	Civil

	Strict Legality
	--

	Mens rea
	Strict liability

	Beyond reasonable doubt
	Preponderance of the evidence

	Retrospective
	More possibility for prospective lawmaking


IV. Basis of Criminal Liability
CRIME REQUIRES CONCURRENT ACTUS REUS AND MENS REA
[ACTUS REUS]
	Acts
	Omissions

	Not involuntary (not same as unintentional or duress)

a. Reflexes

b. Somnambulism/unconsciousness

c. Epilepsy

d. Being physically carried
	No general obligation to help unless:

· Statutory duty

· Status obligation

· Contractual duty

· Going to help or creating the risk

Not involuntary (same as acts)


a. Martin v. State: ∆ arrested at home and carried into street where he was publicly drunk against the law. He had been physically coerced( no voluntary act.
b. People v. Newton: ∆ got into fight with two cops, was shot and then shot a cop. Convicted of voluntary manslaughter. ∆ claimed he was in ‘unconscious state’ due to shock and can’t remember. 
i. Court allows info to go to jury—up to them to judge credibility of claim
ii. Freudian unconscious need to kill cop is NOT an excuse
c. People v. Decina: epileptic guy drove knowing he was subject to seizures( negligent
[Omissions]
d. Pope v. State: ∆ took child and mother into her home and watched mother beat child. Child died and ∆ did nothing. No (1) statutory duty; (2) status obligation; (3) contract duty; (4) creating the risk/going to help( no liability (only moral culpability, but no actus reus).
e. Jones v. US: ∆ takes child into her home( establishing duty of care. Court says jury was not instructed on necessity of establishing a legal duty prior to finding liability so remand (later contract duty found)
i. No Good Samaritan laws: strong principles of individuality and freedom. 

ii. Bystanders: if you go to help you become liable.

iii. Imposing general duty is too vague and would lead to multiple liability (all present)
f. Barber v. Superior Court: is doctor allowing person on respirator to die an omission or an act (unplugging)? No duty to continue treatment once it’s proven ineffective( omission. Without act/omission distinction euthanasia would be criminal (act with intent to kill). 
i. Active/passive distinction is legal fiction (Scalia)

[Addiction and alcoholism]
g. Robinson v. CA: Statute made it a crime to be addicted to narcotics. Supreme Court says that you cannot criminalize a state of being. Addiction classified as a disease for which civil commitment might be justified (problematic( how long? Can notion be extended to sexual orientation and other ‘states of being’?)
h. Powell v. TX: ∆ arrested for public drunkenness. Doctor testified that ∆ had no control on his compulsion to drink and appear in public( no real medical consensus. Guilty
i. Taking first drink is still largely voluntary act, especially taking it outside of home (public)
ii. Court is worried about allowing defense that would lead to civil commitment (more abusive)
iii. Dissent: we are criminalizing action that ∆ was powerless to avoid. 
[MENS REA]
NY 15.05-15.10: intentionally, knowingly, recklessly, negligence, strict liability

	Intentional
	Unintentional

	Subjective choice.

Knowledge (awareness of nature of act)
	Negligence: normative concept of reasonable person
	Strict Liability: not intentional, not negligent, not reckless but holds actor responsible anyway.

	
	Recklessness: requires negligence (objective reasonable standard), awareness of the risk to another (subjective) and you choose not to pay attention to it. 
	Negligence: person is not subjectively aware but is negligent.
	

	Culpable Mental States
	Non-culpable state

	Specific Intent
	General Intent


a. Motive is only relevant at sentencing stage, not in determining guilt/intent. 
b. Regina v. Cunningham: ∆ ripped out gas meter to get money and gas was released poisoning and killing neighbor.  Guilty of larceny, but what about poisoning?

i. Court does not allow intent to transfer from larceny to poisoning.  Every crime needs to have its own mens rea. Such transfer is only allowed for Felony-Murder.
ii. Regina v. Faulkner: ∆ lit match to see in order to steal rum and caught ship on fire( can’t transfer intent between larceny and arson (same as above).
c. Santillanes v. NM: ∆ hurt nephew while fighting with another. Criminal negligence (higher standard than civil negligence)
d. Intoxication (Leningrad drunk) excuses you from specific intent crimes, but not from general intent crimes: can still be guilty of negligence and recklessness [in NY (ascribe awareness to choice of getting drunk), not under common law].
i. Assault (NY 120.00): general intent crime

ii. Assault with intent to kill: specific intent crime

iii. Rape (130.25-35): general intent crime

iv. Attempted rape: specific intent crime

e. Halloway v. US: (conditional specific intent) ∆ says “get out of the car or I’ll shoot”( conditional intent is enough. Makes it easier to satisfy mens rea requirement. 
i. Dissent: (Scalia) we should demand more intent, conditional intent is not sufficient. 
f. US v. Jewell: (willful blindness) ∆ claimed he didn’t have actual knowledge, but he purposefully avoided gaining knowledge that there was weed in the car. Statute requires ‘knowledge’ (specific intent). 
i. Holding: if ∆ has suspicion but deliberately remains ignorant, he is deemed to have actual knowledge. 

ii. Legality issue: allows knowledge requirement to be diluted to recklessness/negligence. 
[Mistake of Fact] 
NY 15.20(1)(a): specific intent crimes require no mistake of fact 
NY 15.20(3): mistake of child’s age is no defense

NY 15.25: intoxication may be offered to negate MR
NY 120.11: aggravated assault, knowledge you’re assaulting a cop

a. Regina v. Prince: ∆ takes girl away from family, having been told and believing she was 18.  She was really 14. Against law to remove girl younger than 16. If it were a specific intent crime his belief would exculpate him.  Court makes this a general intent crime: is it recklessness/negligence or SL? 
i. Court finds his belief reasonable, therefore not negligent/reckless

ii. SL: act is wrong in it of itself
iii. Dissent: we want to prevent morally wrong acts, but here there was no moral culpability( but is there agreement on what is morally wrong?
iv. You cannot claim mistake when consequences are much worse than expected (i.e. you are carrying heroine but thought you were carrying cocaine). 
b. People v. Olsen: ∆ had sex with 13 yr. old girl thinking she was 16—guilty of statutory rape (SL)
i. Compelling reasons to keep strict liability for children under 14: encourage adult to be cautious
ii. Distinguished from Hernandez where reasonable belief that victim was 18 was a defense: greater public policy need to protect children under age 14. 
[Strict Liability]
a. SL crimes at common law:

i. Sex with minors

ii. Bigamy (no longer in NY: reasonable belief is excuse)

iii. Felony-murder

iv. Rape (now general intent in NY)
b. US v. Balint: ∆ convicted for selling drugs claims he did not know he was selling prohibited drugs. Court does not require knowledge( Public welfare outweighs injustice of SL. 
c. US v. Dotterweich: company puts wrong labels on drugs. Court doesn’t require knowledge for corporate crime( tendency to apply SL to corporate crimes
d. Morisette v. US: ∆ picked up govt. bomb casings he thought were abandoned and sold them.  Arrested for taking govt. property. Larceny is specific intent crime, must have knowledge property is someone else’s—not satisfied. 
i. Punishment for SL crimes should be light (i.e. fines)( closer to a ‘public tort’
e. Staples v. US: ∆ possessed automatic rifle in violation of statute that required him to register it. ∆ claims he did not know it was automatic (it had been altered). Court does not impose SL( SL should not be applied where you could be convicted of felony without culpable MR. Could be negligence/recklessness. 
f. State v. Guminga: waitress served alcohol to a minor accompanied by two cops. Court held that holding employer vicariously liable would be unconstitutional( alternative ways to get to liability without intruding on personal liberty (i.e. regulations, civil penalties).
g. Parental Liability: parents might take more interest, but parents who make an effort and kids still violate law are penalized where they’re not morally culpable.
h. State v. Baker: ∆’s cruise control got stuck causing him to speed. Court says that willful act of putting on cruise control is enough (knowledge of risk). SL would have been OK anyway because penalty is only a fine.
i. Regina v. City of Sault Ste. Marie: Canada held SL (even in corporate crimes) unconstitutional. 
i. No evidence that higher standard of care results

ii. Loss of time, cost

iii. MR must be proved for public interest/violates principles of criminal liability
[Corporate Liability]

a. Gordon v. US: Supreme Court does not allow knowledge of employee to be ascribed to employer. 
b. US v. Park: CEO knew that warehouse in violation of codes. Delegates to employees to take care of it.  
i. If CEO (1) exercised all reasonable care, or (2) was powerless to stop the harm he is not liable for negligence/recklessness
ii. Guilty (did not exercise reasonable care): had responsibility to follow up and make sure that duties he delegated were being accomplished( constructive negligence.
iii. Corporate hierarchy is constructed to limit liability
c. US v. McDonald: Corporation was convicted of knowingly transporting hazardous waste, but it claimed it did not know( Court refuses to impose SL due to substantial penalty of incarceration. 
[Mistake of Law] NY 15.20(2): mistake of law never excuses (with exceptions below)
	Mere Belief (belief about legality matters)
	Reasonable Belief (reasonable belief is defense)

	1. Larceny, Robbery (larceny + force), Embezzlement

2. Income tax fraud: Cheek
3. Kidnapping: People v. Weiss
4. Interpretation of Federal Statute: Liparota
5. Common law conspiracy
	1. Adultery & Bigamy (255.15; 255.17; 255.20)
2. Attorney General: Hopkins
3. Lawyer Advice: Long v. State (not in NY)
4. Constitutional: Lambert; Albertini (application of ignorance of law is so unfair that it’s unconstitutional) 


a. People v. Marrero: ∆ arrested for illegal possession of firearm. ∆ claimed reasonable belief that he fit under ‘peace officer’ exception.  Court holds him guilty—ignorance of law is no defense.
b. No defense for ignorance of law can sometimes be unfair, but we keep it unless there’s a compelling reason. 
· People v. Weiss: kidnappers believed they had legal custody of person they kidnapped. Mere belief is enough of a defense.
· Dissent: distinction between a crime because the law makes it so v. crime that’s wrong in it of itself. For the latter, ∆ doesn’t need notice of illegality. 
c. Cheek v. US: ∆ willfully evaded paying taxes—thought they were unconstitutional. ∆ knew that paying taxes was required by law.  Court rejected his constitutional argument.  
i. If ∆ mistakenly believed he had no duty to pay taxes he is not guilty.  
d. Liporata: there must be actual knowledge of illegality of food stamps to be guilty( Court doesn’t want to penalize people for lack of knowledge (not a male in se). 
e. US v. Albertini: ∆ was barred from entering naval base but he did so anyway to protest—excused on 1st Amdt claims. He did it twice more, believing he had a legal excuse.  The first case was overturned, finding him guilty. Is he liable for doing it again?
i. If mistake results from reasonable belief formed on reliance on official statement of law(defense
ii. NY 15.20(2)(c): unappealed judicial opinion stating that your action is legal is a defense
f. Hopkins v. State: letter from Attorney General verifying legality of action gives you a mistake of law defense under reasonable belief. NY 15.20(2)(d)
g. Lambert v. CA: ∆ fails to register within given period as an ex-felon. She could not have received reasonable notice( to hold her liable would violate DP. 
i. If act is passive (omission) notice is required to avoid a Due Process violation (very narrow)
h. Cultural Defense: how culturally relative should criminal law be? Do we expect foreigners to be on notice that things are generally different, or do we require specific knowledge? Is there moral culpability? NY does not currently individualize based on culture.
V. Graduation Among Punishment
a. Test for Proportionality:
i. Moral metric: (1) harm; (2) culpability( comparative of crimes
ii. Legal metric: degree to which we punish
iii. Proportionality: moral and legal metric must be related
1. Utilitarian( want to deter more serious offenses, therefore we punish them more harshly
2. Weak Retributivist( culpability of individuals committing the same crime may differ (larceny by starving man vs. greedy man), and punishment must reflect this. 
b. Harmelin v. MI: ∆ gets life without parole for possession of 672 g. of cocaine—claims ‘cruel and unusual punishment’ because harm is minimal. 
	Solem test:
1. harm/gravity
2. other crimes in same jurisdictions
3. same crime in other jurisdictions


i. Holding: if a penalty is in strike contrast with (1) we would look at (2) and (3).  In this case, the harm threshold is met, and penalty is not out of line with harm/gravity.
ii. Dissent: we should look at all 3 factors—punishment is not proportional. 
iii. Drug laws in NY: possession punished as seriously as murder and more seriously than rape. Court held that State had right to set its own harm/gravity understandings. 
[Death Penalty]

	Strong Retributivism

1. Moral wrong is necessary & sufficient
2. Belief in eye for an eye
	Weak Retributivism

1. Moral wrong is necessary but not sufficient
2. Proportionality principle

	Deter: General and Specific: 
· Do you get from the use of the death penalty more general deterrence than life?

· Sellin: studied marginal deterrence between abolitionist and non-abolitionist states( no marginal deterrence. 

· Only empirical evidence to contrary is Ehrlich Study( claimed that as result of DP you save lives (8) Lempert: criticized Ehrlich Study, saying no one could ever replicate it.
· Certainty is much more important than severity( criminals look at likelihood of their doing some time or getting death, and death penalty is erratic, therefore not certain. 

Possibility of error: Bedau says that mistakes are made, and this should worry us, because it is irrevocable. Response is that there’s a balance (benefit and mistake) and risk might be worth it.

Sanctity of Human Life: killing the criminal will not undue the crime—but neither will putting them in jail. There are some crimes so heinous that you give up your right to life. 

· Really different from self-defense( where you have an obligation to inflict only proportional harm and has duty to run away without killing aggressor if possible. 

	Protection: not any more effective than LWOP.  
	Reform: none. 


a. Furman v. GA: Court holds that discretionary DP with very open instructions to juries is unconstitutional.
i. Brennan & Marshall: DP is per se unconstitutional—no justification and in excess of justice
ii. Douglas: stressed racial disparity
iii. White & Stewart: DP is generally arbitrary. 

b. Gregg v. GA: Court holds that ‘guided DP’ is Constitutional. 
a. Procedural protections(
1. bifurcated trial

2. mitigating and aggravating factors

3. judicial review

c. Woodson: Court holds that mandatory DP is unconstitutional( inconsistent with contemporary standards of decency; lack of guidelines to jury; no individualized sentencing.
d. Coker: Court holds that DP for rape is unconstitutional( not proportional to intent to kill murder. 
i. Enmund v. FL: accomplice will not always have sufficient mens rea for DP (driver of get away car)
ii. Tison v. AZ: sons who helped father escape from prison who then murdered a family were convicted to DP—constitutional (Court found individual intent). 
iii. Callins v. Collins: Blackmun finally caves and says that DP can’t be fixed.
e. McCleskey: study shows racial disparity in imposition of DP (4.3 times more likely to impose on black killer of white victim)
i. EP: majority finds other explanations for disparity—no violation.
ii. VIII Amdt: majority is afraid that whole criminal system would be invalidated on racial grounds
iii. Dissent: race is a serious issue, and we must account for it!
f. Gender Discrimination: women are underrepresented on death row( women are less violent and have more acceptable mitigating factors.
Rape
NY 130.05: lack of consent
NY 130.20: sexual misconduct

NY 130.25: rape, 3rd degree (lack of consent is enough)
NY 130.30: rape, 2nd degree

NY 130.35: rape, 1st degree

	1999 in N.Y.
	Now in N.Y.

	No inter-spousal rape
	Inter-spousal rape recognized

	Gender defined (gay men don’t exist in patriarchy)
	No longer gender defined (men can be raped)

	Violence focus
	Focus on consent/sexual 

	Suicidal levels of resistance (better to die than to be raped)
	No resistance requirement

	Almost impossible to get rape conviction as a sexually active woman
	Rape available to sexually active woman



[Fear and Resistance]
a. State v. Rusk: ∆ meets Pat at a bar (Pat believes ∆ knows her friend). Pat drives him off, he takes her keys, she feels threatened and follows him upstairs. He forces her to have sex, lightly chokes her, then gives her keys back. ∆ claims that Pat was affectionate and willingly had sex and became upset afterwards. 
i. Reasonable fear test: a jury could find her fear was reasonable enough to void resistance requirement
ii. This case required either force or resistance( force is present
iii. Dissent: woman should have resisted—she didn’t, so we can’t assume anything more than seduction.
b. People v. Warren: ∆ carried woman off her bike into the woods. ∆ not guilty because there was no resistance (woman didn’t resist because she thought it would be safer)( woman must communicate lack of consent. 
i. Utmost Resistance no longer required
ii. Stanko: gender division of ‘violent males’ and ‘provoking women’( line between typical seduction and aggression is not perceived equally by sexes. 
c. State v. Alson: ∆ and victim lived together and when she broke it off he threatened her and claimed right to sex. Court said non-consent was there but there was not enough evidence of ‘force’( not guilty. 
i. Estrich: male notions of force are violent, and force requirement should be removed.

ii. Berger: too understanding attitude towards victim is patriarchal
iii. Verbal coercion is not enough (especially when in form of reward rather than threat)
d. State in interest of MTS: Victim claims she was sleeping, ∆ claims victim invited him upstairs and became upset during sex.  Guilty due to lack of consent, saying that violent force is not necessary. Move to a consent standard. 
i. Act without what a reasonable person would believe to be affirmative and freely-given consent is assault.
ii. NY has moved to a consent standard

iii. What should count as non-consent?

1. verbal no plus other resistance
2. verbal no alone (NY Rape in 3rd degree, or ‘acts’)
3. verbal no or silence

4. stated yes is needed

[Deception & Fraud]
e. People v. Evans: ∆ posed as psychologist and met victim at airport—makes a move on her and she rejects him. ∆ informs her she has failed an experiment and threatens to hurt/kill her.  Victim becomes sympathetic towards ∆, but ∆ rapes her.
i. Not guilty( no force (required at the time)
ii. Court rejects fraud as grounds for rape( not all liars commit rape.
f. Boro v. Superior Court: woman was told sex would cure her illness and she consented. She claims she was unaware of the true nature of the act, therefore could not have given consent.
i. CA( majority view is that fraud must be in the fact, not in the inducement
ii. Holding: not guilty. Later legislature passed statute covering this type of fraud
iii. Impersonation: courts have recognized this as fraud leading to rape
[Mens Rea]
g. Commonwealth v. Sherry: Victims claims she was carried to someone’s house where rapists smoked weed—she thought they were just joking around but then they took turns raping her. ∆s claim they believed she was consenting. Rape is general intent crime( only excused if reasonable mistake of fact (was not reasonable)
i. Negligence standard (applied in NY): ‘reasonable’ standard of what counts as consent
h. Regina v. Morgan: husband tells friends his wife loves to have violent sex. They go and rape her, and she resists, but they think it’s all part of the game. House of Lords emphasized culpable mental state and want to make rape specific intent crime (in this case jury doesn’t believe ∆s believe they have consent—guilty). Parliament changed this quickly( recklessness and negligence are enough—general intent. 
i. Commonwealth v. Fischer: college classmates--∆ claims they previously had rough sex, victim disagrees. In second meeting, victim says ∆ overpowered her even though she said no. 
i. Court does not distinguish between stranger and acquaintance rape
ii. ∆’s belief as to victim’s state of mind is irrelevant( SL
iii. SL standard adopted in ME, PA, MA

[Marital Exemption]
j. People v. Liberta: claims for preserving marital exemptions:
(1) Women are property

(2) Right to privacy (overcome by harm involved)

(3) Consent is implied in marriage

2. Holding: marital exemption is inconsistent with EP, but in this case ∆ gets off (legality).
[Problems of Proof]
k. US v. Wiley: Court held that victim’s account needed to have corroboration( no longer a requirement
l. Pope v. Superior Court: 
i. Rule: probative value of shielded evidence must outweigh prejudicial harm to victim
ii. There is very little correlation between a woman’s sexual past and whether or not she was raped.
iii. State v. DeLawder: ∆ wanted right to cross examine victim( probative outweighed prejudicial value
iv. Rape shield is not extended to public behavior
v. Wood v. Alaska: pornography and history of prostitution is blocked. 
vi. Commonwealth v. Stockhammer: court allows psychiatric evidence of woman’s mental state after she had been raped.  This will make it less likely that victims will seek help. 

Homicide

Elements: (1) Actus reus; (2) Mens rea; (3) Corpus delicti; (4) Causation

NY 125.00-125.27
	California
	Pennsylvania
	New York
	MPC

	1. killing a human being or fetus

2. felony murder

3. involuntary manslaughter: if you call during misdemeanor
	1. felony murder

2. imperfect self-defense (automatic mitigation to voluntary manslaughter for unreasonable defense)
	1. transferred intent
2. felony murder

3. murder one is extinct, murder two is highest
	1. modified felony murder (presumption of reckless killing during felony)



	Causation of Death

	Intent (Murder 2 in NY)
	Unintentional

	125.25-27
	125.20
	
	Involuntary Manslaughter 125.15
	125.25(3)

	Premeditation and Deliberation
	Voluntary Manslaughter


	Diminished Responsibility

	125.10
	
	125.25 (2)
	Felony Murder (predicate felony + causation)

	
	
	
	Negligence (gross negligence required)
	Recklessness (negligence + awareness of risk)
	Depraved Heart  (negligence + purpose is low!!!!)
	



[Premeditation and Deliberation]

a. Those who act in ‘cold blood’ are more dangerous and deserve more punishment( premeditated murders are not necessarily the most gruesome ones that society thinks deserving of death penalty.
b. Commonwealth v. Carroll: ∆ was in army and moved around a lot with his family. He traveled and left his wife with a gun for safety. His abusive wife was upset by his travels. Had a fight, he remembered the gun and shot her.
i. Use of deadly weapon is presumptive of intent to kill
ii. PA( murder one is killing with premeditation and deliberation, murder two just deliberation. 
iii. NY( requires ‘reasonable explanation and excuse’ for emotional disturbance mitigation
iv. Mitigation of ‘compulsive automatic reflex’( not applicable
v. No time is too short for premeditation
c. State v. Guthrie: ∆ was being teased by co-worker. ∆ has history of panic attacks and borderline personality disorder. He snapped and stabbed victim.
i. Use of deadly weapon is presumptive of intent to kill
ii. Court holds that some appreciable time between intent to kill and killing is necessary for premeditation
d. People v. Anderson: ∆ murdered daughter of woman he was living with by stabbing her over 60 times all over the house. Evidence of planning suggests premeditation. 
i. Court holds that there was no premeditation (probably because finding of premeditation mandates DP). 

ii. Today, need for distinction between murder one and two is fading with less use of death penalty. 

[Voluntary Manslaughter]

a. Elements: (1) reasonable person; (2) emotionally provoked; (3) not within reasonable cooling time; (4) not having cooled. 
i. Mitigation is claimed much more often by men. 

b. Girouard v. State: newlyweds get into a fight and woman says horrible things. Words are never enough provocation to mitigate to voluntary manslaughter (unless they inform of an affair). Husband stabs her and then attempts suicide. Guilty of intent to kill murder.
c. Maher v. People: ∆ sees wife go off into woods with another guy and shoots him. Don’t have to be actually present—expansion of mitigation. 
d. People v. Cassassa: victim breaks off relationship and ∆ becomes obsessed with her. He waits for her and kills her( guilty of intent to kill murder. 
i. Court held that murder was not due to an understandable emotional disturbance (exclude neurosis), his conduct was wildly unreasonable
e. The Reasonable Person:

i. English view: (Bedder) statistically normal person( objective [gays don’t exist-therefore jealous gay man can’t get mitigation]: this gets overturned
ii. US view: everything comes in except excitability, IQ, neurosis and psychosis( subjective
f. People v. Walker: drug supplier presses his dealer for payment and ends up killing him. Court refuses to give mitigation instructions. Individualization allows prejudice…

[Diminished Responsibility]

a. Britain moves from Bedder (completely objective) to Camplin [reasonable person of same sex and age], and then gives it all up and adopts Diminished Responsibility (resisted in the US)
b. Subjective judgment of responsibility (age, gender, mental disorder, culture? BWS?)
c. Regina v. Smith: mental disorder not amounting to insanity can be considered for mitigation
i. US response( DR would erode concept of personal responsibility
[Involuntary Manslaughter] Negligence, Recklessness, Depraved Heart
d. Commonwealth v. Welansky: club owner didn’t provide emergency exits, waiter lit match and place caught on fire and many died. Omission coupled with statutory duty

i. He has no intent( criminal negligence (standard of reasonable care)

1. Reasonable to think he’s aware of the risk also( recklessness
	Salmond Test
· what is level of gravity of harm?
· what is probability of harm?
· what is the purpose of agent?


ii. Holding: gravity and probability are high and purpose is low( guilty
iii. Criminal Negligence: must be gross departure from standard and blameworthy 
1. Highly individualized standard (but not diminished responsibility), unlike civil objective standard
2. No contributory negligence in criminal law
iv. Depraved heart: gravity and probability are high, and purpose is in hell!

e. State v. Williams: Native American couple notices their baby is sick, give it aspirin but don’t take it to the doctor (fear child will be taken away as happened to relative).  Child dies. 
i. Criminal negligence individualized standard: 

1. gravity: not fully aware (education level, traditional medicine)

2. probability: not aware (debatable—child smelled of gangrene)

3. purpose: fear of losing child
ii. Highly individualized standard is not fully subjective( what a person in that situation would believe (as opposed to what the person actually believed—mere belief is not enough)
iii. Walker v. Superior Court: ∆’s daughter had flu and ∆ only prayed (Christian Science) and daughter died. Civil negligence (not individualized), but criminal negligence is: what would a Christian Scientist parent do? Gravity and probability are high, but purpose is religious.

f. Commonwealth v. Malone: friends playing Russian roulette.  Court finds no intent (even though there is use of deadly weapon)( guilty of unintentional homicide. 
i. Consent of victim to the game is irrelevant

ii. Depraved Heart: (1) aware of risk; (2) high gravity; (3) high probability; (4) purpose in hell
iii. NY 125.25(2): DH is as culpable as murder two
iv. People v. Roe: NY case of Russian roulette (same outcome)
g. US v. Fleming: ∆ driving on wrong side of road, speeding, drunk.  Leningrad drunk, but NY ascribes intent of recklessness in getting drunk.
i. Vehicular homicide: negligence/recklessness or depraved hearteaH 
ii. purposefully drove recklessly to avoid traffic (purpose in hell)
iii. NY: intent to do serious bodily harm (manslaughter one) resulting in death

[Felony Murder]  
NY 125.25(3): robbery, burglary, kidnapping, arson, rape 1, sex act 1, sex abuse 1, aggravated sexual abuse, escape 1, 2( in furtherance of such a crime or immediate flight causing death of a person not a participant to crime. 
	California
	New York

	All felonies (pickpocket problem)

     --Extreme Danger doctrine

     --Merger doctrine

2. Causation: Agency
	1. Statutory list of felonies (violent)

2. Causation: Redline
3. Affirmative defenses


a. England and Canada have abolished FM
b. Regina v. Serne: ∆ took out insurance on his son and home and then burned them.  
i. Felony (arson); Killing (constructed depraved heart)( do we need to use FM?

c. People v. Stamp: During robbery victim dies of heart attack. Foreseeability is irrelevant( felon is SL for all deaths during felony (subject to Causation rules)
d. Once you get a predicate felony running, no excuses are valid (i.e. intoxication during felony)
e. Deviation from concurrence requirement (intent is ascribed)*****
f. Pickpocket cases: picks a pocket, there’s a gun in it and it goes off killing victim. Not aware of risk, but if pick-pocketing is a predicate felony he’s guilty of FM—too random.  Need to limit FM to depraved heart type cases.
g. Limitations of Felony Murder
i. Extremely Dangerous Doctrine [CALIFORNIA]
1. People v. Phillips: (CA) surgeon tells parents daughter can be cured without surgery, gets paid and girl dies.  Felony( grand theft. If felony is not inherently dangerous in the abstract it cannot be a predicate felony. 
2. People v. Satchell: Possession of firearm: Court finds this is not a predicate felony in the abstract.
3. People v. Henderson: False imprisonment is not a predicate felony in the abstract.
4. People v. Stewart: (RI) rejects abstract standard( crack mother neglects baby who dies. Much more likely to find someone guilty:  all that causes death is ‘inherently dangerous’ in the situation. 
ii. Merger Doctrine
1. People v. Smith: If felony is integral part of homicide the FM rule is not applied—felony merges into the homicide.
(1) Woman beats child to death. Assault merges into homicide. 
(2) CA merges burglary (but not robbery) into homicide. 
2. People v. Ireland: assault with weapon is NOT predicate felony (merges)( punishes more harshly felonies that are not likely to result in murder. 
3. People v. Miller: Burglary is a predicate felony in NY that doesn’t merge( NY chooses a more limited statute than CA.  Burglary always has potential for violence. 
4. People v. Hansen: CA says that discharge of firearm in inhabited building is inherently dangerous, and whether or not it should merge is irrelevant.  Refuse to extend merger doctrine. 

[Causation in Felony Murder]

	Agency: [CALIFORNIA] actual bullet must come from co-felon only: looks at killer
Redline: [NEW YORK] if dead person is co-felon it’s not FM (doesn’t matter who shoots). Allows liability in Almeida as long as felon caused police officer to fire: looks at body


a. State v. Canola: (Agency) ∆ and co-felons committed robbery. A co-felon shot store-owner who then shoots the co-felon. Felon is clearly liable for death of store-owner. Felons are not liable for death of co-felon( not in furtherance of the crime.
b. Almeida: (PA) courts were first to reject tort analogy of proximate cause. Policeman is killed by another policeman during an attempt to apprehend robbers. Court finds felon liable of policeman’s death. 
c. Redline: victim kills co-felon.  Court doesn’t hold co-felons liable: (1) not a co-felon who did the killing; (2) not in furtherance of the crime. 
d. Hernandez: actual shot doesn’t need to come form co-felon( if co-felon causes police to shoot, he’s liable.
e. Taylor: (CA) ∆ waiting in get away car during robbery. Co-felons inside, one provokes woman who shoots one co-felon. 
i. Agency( bullet not from co-felon: no liability

ii. Court looks at Depraved Heart: high gravity/probability, low purpose. 

iii. Ascribe Depraved Heart intent to ∆ (who was not there and did not provoke woman)

iv. NY does not ascribe intent to accessory: must prove separate mens rea

v. Accessory to felony = accessory to felony/murder.  Only affirmative defenses:
1. not armed

2. no homicidal act

3. no reasonable ground to believe co-felon was armed

4. no reasonable ground to believe co-felon intended to engage in conduct likely to result in death

f. People v. Antick: police follows car with two people—when they catch it only one person is there.  Driver shoots officer who returns fire.  Felon dies.  Absent felon is charged with murder.
i. Court holds felon is not liable

ii. Felony-murder is inapplicable because killing was not committed by felon or in furtherance of crime.


[Causation]
a. There must be a causal connection
b. Causal chain is broken when:

i. intentional infliction of death by another free and voluntary agent, OR

ii. gross recklessness by another agent

c. People v. Acosta: police helicopters crash in chase of ∆ driving recklessly and one pilot dies.
i. Court finds but for cause even though there is little foreseeability( proximate cause
ii. Pilots were negligent, but in order to break causal chain, they must be grossly negligent

iii. Malice requirement of depraved heart is not fulfilled( not guilty
d. People v. Arzon: ∆ started fire in building that merged with unrelated fire—firefighter was killed.
i. Causation: need not be the sole cause, it’s enough that he’s indispensable link in chain of events
ii. People v. Kibbe: ∆ abandoned drunk naked robbery victim and he was killed by a truck. ∆ guilty of DH: foreseeability.
iii. People v. Stewart: ∆ stabs victim who later dies of hernia in hospital. Hernia is intervening cause.
(a) Only gross malpractice breaks the causal chain if it’s sole cause of death
e. People v. Lambert: ∆s worked in factory with explosive substances and are aware of risk. Court says that it was not foreseeable and therefore there is no liability. 
i. US v. Main: police failure to move victim after accident for fear of further injury caused his death( omissions (violation of legal duty)( ∆ who had negligently caused accident was found not guilty.
f. People v. Campbell: ∆ was angry that man had slept with his wife and encourages him to commit suicide and gives him a loaded gun. ∆ leaves and man kills himself. 
i. No Causation( infliction of harm by another free and voluntary agent.
ii. NY finds liability for encouraging suicide NY 125.15 (manslaughter 2) (Kevorkian)
g. State v. Lane: take victim as is( ∆ punches man who later dies of brain swelling due to his alcoholism: guilty.
i. Regina v. Blaue: ∆ stabs girl who refuses blood transfusion due to religious reasons—ambiguous outcome
h. Stephenson v. State: ∆ kidnaps woman and abuses her. Woman is escorted to pharmacy where she buys pills and attempts suicide. She wants to go to hospital but ∆ takes her home. She began to recover but eventually died.
i. Preslar: ∆ fought with wife and she left house in the cold and died of exposure: she acted freely
ii. Valade: young girl jumps out of window after being raped: ∆ is liable.
iii. Holding: woman was not a free and voluntary agent( rendered irresponsible by crime.
i. Bailey v. Commonwealth: victim was legally blind and was tricked into shooting police.  No rule.
j. Commonwealth v. Root: drag racing—one tries to pass and is hit by a truck.  Is surviving racer liable? 
i. Holding: gross negligence of deceased breaks causal chain
k. State v. McFadden: drag racing—one car goes out of control and kills innocent bystanders. Is surviving racer liable? Guilty of involuntary manslaughter (moral difference when innocent person dies)
l. Commonwealth v. Atencio: deceased shoots himself in Russian roulette game. Court finds game participants guilty because they were necessary link to the game. 
i. Distinguished from drag racing: drag racing involves some skill( we value taking risks with talents. 
Accessorial Liability

NY 20: Accessorial liability( (1) must have same mens rea; (2) must have causal significance in consummated offense
NY 115: Criminal facilitation( (1) ∆ doesn’t have same mens rea but believes it probable that crime may be committed; (2) must have causal significance in consummated offense
NY 205.50: Accessory after the fact( hindering prosecution
	Hicks Rule (NY): mere presence is NOT enough!

· ∆ said to victim to ‘take off your hat and die like a man’: ∆ claims he said it to save himself
Luparello Rule (CA): as long as it was reasonably foreseeable that principal might commit felony, that’s enough to ascribe intent to ∆ (negligence/recklessness is enough)

· ∆ asks friends to find former lover and get info. Friends find him and shoot him. Is ∆ liable for intent to kill murder?  CA says yes: reasonably foreseeable. 


a. People v. Wilson: Wilson allows Pierce into a building to commit burglary. Wilson wanted to get Pierce caught, and has no intent to commit crime. You must prove separate mens rea—Wilson can’t be guilty. 
b. State v. Gladstone: undercover agent solicits ∆ for pot. ∆ refers him to Kent and makes him a map to his house. No evidence of link between ∆ and Kent.  ∆ is charged with aiding sale of weed( not guilty. ∆ did not do anything in association with the principal (no profit-sharing agreement)
i. Entrapment NY 40.05: officer seduces someone into criminality—full defense.
c. State v. Gordon: [criminal facilitation] Same facts as Gladstone.  Court still did not allow liability because:
i. Must believe it probable that consummated felony will occur (possession is not felony)
ii. At time of facilitation, seller must concurrently have intent to sell
b. Roy v. US: must be reasonably foreseeable from ordinary course of things (not what might conceivably happen)
c. US v. Xavier: man gets gun for brother who then shoots their enemy.  Man is charged for aiding and abetting ex-felon in getting a weapon. ∆ claims he did not know brother was an ex-felon( not guilty
d. Won’t allow SL for accessorial liability even where crime itself is SL

e. State v. McVay: boiler exploded—captain of steamer is charged with criminal negligence.  Found guilty even though he was absent.
f. People v. Russell: ∆s engaged in gun battle & hit passerby( all guilty DH even though we don’t know who shot.
g. Wilcox v. Jeffrey: musician illegally goes to England to play a concert. ∆ is a reporter who attends and applauds( guilty of aiding and abetting a felony.  Court erodes mens rea requirement. 
h. State v. Judge Tally: ∆ stopped a warning telegram from reaching man who was then killed.  He had intent and causal significance.  There can be accessorial liability even without coordination (but no conspiracy)
i. State v. Hayes: Court finds that since principal doesn’t have intent, accessory can’t be liable. Reversed in NY( accessory can be liable if he has appropriate MR even though principal lacks MR. 
j. Valden v. State: ∆ takes undercover agent up in plane and allows him to illegally shoot foxes( ∆ is liable even though principal has excuse.
k. Taylor v. Commonwealth: principal has legal excuse from kidnapping (was father of child)—excuse of principal is individual and doesn’t affect accessorial liability. If it’s a justification, then neither party is liable. 
l. Queen v. Tyrell: girl is charged to have aided and abetted statutory rape( crime is meant to protect girls, therefore victim can’t be found accessorily liable. Victim rule.
m. Regina v. Richards: ∆ tells men to ‘beat her husband to a pulp’.  Husband manages to get away.  Men get charged with misdemeanor but ∆ is convicted of felonious assault.  Court reverses this and says that accessory can’t be convicted of higher level of assault than principle. 
i. NY 20.15: principal and accessory may be guilty of different degrees if reflected in mens rea( “hot” wife would get mitigation, but killers would be guilty of intent to kill murder. 
Inchoate crimes
1. Thought( no liability (no actus reus)
2. Intent( no liability (no actus reus)

3. Preparation (getting a gun( not attempts)
4. Proximity (having gun in hand and target/misfire)

5. Consummated Offense
· Attempt (proximity stage): NY 110
(a) Intent
(b) Proximity

· Conspiracy (preparation stage): NY 105
(c) Each conspirator must have intent
(d) Agreement

(e) Overt Act

· Criminal Solicitation (early prep stage—merges into consummated offense): NY 100
(f) Intent
(g) Solicits someone else to commit a crime 
(h) No defense if principal lacks MR

[ATTEMPT]
a. Hart: criminal law is retributive and rests on moral guilt: often whether or not offense is consummated is fortuitous—attempt and consummated offense are equally blameworthy( same punishment

i. Then where is the incentive to not go all the way through with the crime? 

ii. Fitzjames Stephen: gratifies public feeling to punish the one who has committed actual harm

b. Smallwood v. State: ∆ charged with attempted murder because he raped a woman knowing he had HIV. 
i. Attempt requires specific intent: no evidence of intent here—not guilty. 

ii. HIV likened to a deadly weapon: presumptive intent to kill. Court rejects this. 
iii. If crime is SL, then specific intent is not required for attempt. 
iv. NY 120.20-25 Reckless Endangerment: recklessness and proximity fill the gap by not requiring specific intent

v. Felony Murder: if you have intent for felony, no problem in finding intent for attempted FM
vi. Involuntary manslaughter by definition requires no specific intent( attempt doesn’t exist
c. King v. Barker: Court debates giving ∆ a chance to change his mind (locus penitentiae) at attempt stage. 
i. Eagleton Test: ∆ must have taken last step towards crime for it to be attempt( this is now rejected, but first step is not enough and final step is not required. [except poison: first administration is attempt]
d. People v. Rizzo: ∆ planned to rob a man and had two armed accomplices. Turns out he could not have committed robbery because there was no one to rob at building.
i. Strict Proximity Requirement
ii. Holding: ∆s were just driving around, don’t meet the standard( not guilty

iii. NY 40.10(3): if you’re in preparation stage and decide to pull out, you must stop crime from occurring to exculpate yourself
	· Strict Proximity: [NEW YORK]: act must be so near that in all reasonable probability crime would have taken place but for interference. (Rizzo)
· Equivocality Rule: act must show criminal intent by overt acts which are sufficient in themselves to proclaim criminal purpose. (as long as act is ambiguous there is no crime: very high standard) (McQuirter) [having gun not enough, must take aim—People v. Miller]
· Substantial Step Test (MPC): [FEDERAL] (1) ∆ must have acted with intent required for actual crime; (2) ∆ must have engaged in conduct with constitutes substantial step toward crime (strongly corroborative of criminal intent) (Jackson)
· Shifts focus on ∆’s completed actions

· No finding as to certainty of crime completion necessary

· Easier for prosecution than Equivocality or Rizzo rules
· Lying in wait is sufficient (as long as strongly corroborative of intent)


e. McQuirter v. State: ∆ charged with attempted assault with intent to rape. Racial perceptions: black man thought to be threatening white woman( little proximity and little evidence of intent
i. Holding: guilty( safeguards of proximity and intent are necessary to guard civil rights!

ii. Under equivocality test ∆ could not have been found guilty

f. Substantive Crimes of Preparation
i. Burglary: attempted illegal entry with intent to commit crime is enough for attempted burglary
(a) Burglar’s Tools: intent to commit burglary and having ‘tools’ without being near location( enough under the Substantial Step test.
ii. Loitering: charging people rather than unconstitutionally charging them with attempt of X—too vague…
iii. Stalking: focused and intimidating—a crime in it of itself? Vague statutes?
g. US v. Jackson: ∆ and accomplices conspire to commit armed robbery, go check out the place and schedule it, come back to do it but get arrested.
i. Holding: guilty of attempted robbery under substantial step test. 
h. US v. Harper: ∆ laid in waiting by ATM machine.  Court finds no attempt under substantial step test.  
i. Distinction between lying in wait and moving towards victim. 
i. US v. Madujano: ∆ told undercover agent to come back later to pick up drugs. Court found this to be enough to constitute attempt to distribute heroin, even though ∆ returned money and said he could not locate drug source. (substantial step test)
j. US v. Joyce: cocaine buyer refused to show cash to undercover agent selling him drugs. Court finds him not guilty of attempt to buy drugs. (substantial step test)
k. State v. Davis: man planned to have lover’s spouse killed to collect insurance and live with lover. ∆ paid undercover agent to murder. Agent went to woman’s house but did not go through with it.
i. Rule: mere solicitation without over act is not enough for attempt. Man is found not guilty.
ii. Criminal Solicitation: [NY] created to find liability in this type of case where intent is serious.
l. US v. Church: ∆ hired undercover agent to murder wife, gave him info necessary. Agent pretended to go through with it and ∆ paid him( guilty.
i. Substantial step and overt act: nothing more that ∆ could have done [opposite outcome than Davis]
[Impossibility]

	Impossibility of Fact: if facts/circumstances were as you believe them to be you’d be violating the law (simple)
True Legal Impossibility: what you are doing is not against the law even if the facts are as you believe them to be 
Legal Impossibility: you understand what statute prohibits but mistakenly believe that facts make your act a violation 


a. People v. Jaffe: [now overturned] ∆ received property thinking it was stolen, but it actually wasn’t.  MR( intent/knowledge that you’re receiving stolen goods; AR( must actually be stolen goods.
i. Factual impossibility is not a defense(  can be guilty of attempted pick-pocketing even when pickpocket is empty. 
ii. Legal impossibility is a defense here( if purchase had been completed it would not have been criminal
iii. Courts have rejected Jaffe and believe it was an issue of factual impossibility without defense
b. People v. Dlugash [NEW YORK] Man gets into an argument and shoots someone three times.  ∆ then shoots the same guy 5 times.  There is no evidence that he was alive when ∆ shot him, therefore not guilty.
i. Court says that unless we can prove that ∆ caused death he can’t be guilty of murder
ii. NY Rule: impossibility is not a defense to attempt (irrelevant that crime was impossible so long as crime could have been committed if facts were as ∆ believed them to be)( Guilty: attempted murder
iii. CA has same rule (People v. Rojas)
c. US v. Berrigan: [FED: FOLLOW JAFFE] ∆ believed he was acting without consent and knowledge of warden and therefore acting illegally (warden was actually aware of it and let it happen).  Charged with attempt to violate Federal statute by removing things from federal prison.
i. Attempting to do what is not a crime is not attempting to commit a crime( legal impossibility is a defense. (NY would have allowed liability as long as MR is present). 
ii. Court could have also analyzed this as factual impossibility and not allowed a defense.
d. US v. Oviedo: [FED: FOLLOW JAFFE] undercover agent contracted ∆ to buy heroin. ∆ sold him stuff and agent arrested him, but it turned out not to have been heroin unbeknownst to ∆. Factual/Legal impossibility.
i. Court refuses to find liability only based on intent—would allow punishment of mere thought
e. Lady Eldon’s French Lace: ∆ smuggles what she believes to be French lace—turns out it’s English lace and it’s not illegal to bring it in. 
i. True Legal Impossibility: no one is liable because they merely think they’re violating the law when there is really no law criminalizing act (i.e. if you think wearing pink on Tuesday is illegal and you do it, it’s not a crime because it’s not in the books—legality issue). 
f. Voodoo Hypo: ∆ believes in voodoo and intends to kill someone through it.  If NY only requires MR for attempt, should this person be liable? Does there need to be a law criminalizing the act in the first place?
i. MPC allows dismissal of charge when attempt is inherently unlikely to result in crime (harm principle)
ii. Criminal law is culpability driven: punish someone for doing as much as they think they can do
iii. NY finds no difference between shooting blanks and misfiring: factual impossibility is no defense. 

[CONSPIRACY]

a. Conspiracy does NOT merge into consummated offense

b. Prior to overt act requirement you could be guilty of conspiracy even if you didn’t target violation of any crime (this would allow criminalizing thought, i.e. labor unions)
i. Rejected( must intent to violate law and must be in preparation stage

c. Greater risk of group crime
d. Defense: must renounce and take affirmative action to stop crime to have a full defense NY 40.10(4)
e. Procedural Advantages:
i. Venue (proper anywhere conspiracy takes place)

ii. Transference of intent (juries assume evidence against some parties applies to others)

iii. Statute of limitations

iv. Hearsay exception: statements allowed if made in furtherance of conspiracy
1. Krulewitch v. US: ∆ and co-∆ induced woman to travel for prostitution. Alleged conversation between co-∆ and woman about how they wouldn’t blame ∆. Court held this was outside conspiracy.  Govt. claimed conspiracy can continue after consummated offense to concealment of crime—Court rejects this, it would expand conspiracy too much and destroy SOL
a. Conspiracy to conceal cannot be implied without further evidence (Grunewald)
f. Punishment: under conspiracy, if you intend to commit a crime that’s enough—no need for crime to occur. 
i. If intended crime is misdemeanor, punishment for conspiracy will be at misdemeanor level

ii. Majority punishes conspiracy less than object crime, 1/3 at same level

iii. NY punishes conspiracy less than target crime
g. Pinkerton v. US: jury found two brothers guilty of conspiracy, even though one of them was in jail when crime was committed. 

i. Federal Rule: if act occurs within scope of conspiracy, every member is automatically guilty of substantive crime in addition to conspiracy. 
ii. Shared liability: theory that each brother could be guilty for other’s offense
iii. Intent for substantive crime is implied by conspiracy (different than accomplice liability)
h. State v. Bridges: [NJ-FOLLOWS PINKERTON] ∆ got into argument and came back with two friends. Friends started shooting and killed someone while ∆ was fighting. ∆ was convicted of conspiracy to murder.
i. Old rule: MR must be equal to that of principal in conspiracy—and in this case ∆’s MR ≠ friends’ MR
ii. Court adopts Pinkerton rule: ∆ is liable even if crime is not within scope of conspiracy if it is reasonably foreseeable as necessary or natural consequences of conspiracy. 
i. US v. Alvarez: [FEDERAL] undercover agents buying drugs when shoot out started. One agent was killed and all dealers were convicted of conspiracy to commit drug offense.  Three were convicted with murder even though they played no part in shooting. Extension of Pinkerton.
i. Murder was reasonably foreseeable consequence of drug conspiracy
ii. NY: would have to separately prove MR and causation for each conspirator NY Art. 20
[Actus Reus]

a. Interstate Circuit Inc. v. US: ∆ coordinated with distributors so it had a monopoly of films.  There was evidence of direct communication with all of them.  They must have known that it would only work if others also agreed( find conspiracy agreement by circumstantial evidence: 
i. Express agreement is not needed
ii. Coleridge Instruction: conspiracy is not merely concurrence of wills, but concurrence resulting from agreement. Concurrence of acts is evidence of an agreement. 
iii. Court rejects idea that gang members have an implicit agreement to back one another in fights (Garcia)
b. US v. Alvarez: ∆ and 3 others charged with conspiracy to import weed.  ∆ drove truck and when asked by undercover agent if he’d be unloading he said yes and smiled. ∆ found guilty. 
i. Knowledge of all the details is not required—essentials are enough
[Mens Rea]

a. People v. Lauria: ∆ runs answering service, has knowledge that some clients are prostitutes, but more than a mere understanding is necessary—an actual agreement( not guilty.
i. Knowledge alone is not enough: conspiracy is specific intent crime. 

ii. NY Criminal Facilitation only covers felonies (prostitution is misdemeanor)
iii. Suppliers: distributors of dangerous products are required to exercise greater caution. If seller knows use is illegal and intends to further that use, agreement may be inferred.  [Falcone: sold yeast for moonshine, not guilty; Direct Sales: sold morphine in excessive amounts, guilty]. Intent can be inferred when:
1. supplier has stake in venture

2. no legitimate use for goods exists
3. volume of business is grossly disproportionate to legitimate demand

b. Corrupt Motive Doctrine: People v. Powell: to be criminal, conspiracy must have corrupt motive (mistake of law is a defense)( violation of legality principle (Shaw). Mostly rejected.
c. Mistake of Fact: 
i. US v. Feola: liable for conspiracy if offense is SL and requirement is purely jurisdictional (liable for conspiring to assault policemen even though intent was to assault gang members).  
ii. Cummings: there is an intent element in conspiracy, so you should at least be aware( MR requirement is higher for conspiracy than consummated offense. 
iii. US v. Freed: violated law by possessing unregistered hand grenades( inherently dangerous, so intent and agreement to acquire them can be inferred. [Unlike statutory rape: need to know age for conspiracy but not to be convicted of consummated offense which is SL]. Mistake that increases liability is no defense. 
[Scope of Agreement: Wheel and Chain]
a. Kotteakos v. US: one key person in all conspiracies (acted as broker in applying for fraudulent loans); no connection was shown among ∆s. Court held that error of convicting them under a single conspiracy was prejudicial.  Mere concurrent criminality is not enough, mere knowledge is not enough( there has to be some evidence of an agreement (i.e. mutual understanding/coordination)
b. Blumenthal v. US: ∆ involved in wholesale liquor dealing agency, received shipment and agreed to distribute it.  Court held that the two agreements (between agency and ∆ and between ∆ and sellers) were merely chain links in the same scheme.  Salesmen knew or must have known that they were only a piece of a larger scheme.  It’s enough to establish awareness of a single conspiracy, even if you don’t know who is involved. 
c. US v. Bruno: conspiracy to import, sell and possess narcotics.  ∆ claim that there were numerous conspiracies between different links of distribution chain.  However, each party knew of the scheme.  Arguably two conspiracies (between smugglers and middlemen in TX and one in LA)( guilty of single conspiracy. (chain)
d. US v. Borelli: [NEW YORK] Links at either end are likely to be individuals that have no reason to know they are part of a conspiracy.  It’s essential to determine that an agreement existed.  Sale or purchase is not enough to infer agreement to cooperate with opposite parties. 
e. US v. Braverman: conspiracy is agreement to commit one or more unlawful act( one agreement can’t be taken to be several. 
[Parties]

a. Gebardi v. State: couple conspires to transport woman to another state for sex.  Not a crime under Mann Act (the point is to protect woman, to criminalize where she gives consent would be paternalistic).  
i. Wharton Rule: where it’s impossible to commit a substantive offense without cooperation, the preliminary agreement does not count as conspiracy( rejected by MPC
ii. Gebardi Rule: a person cannot be convicted of conspiracy when there is a recognized rule of justice or policy exempting him from prosecution from substantive crime 
b. Ianelli v. US: [FED] Statute made it a crime for 5 or more to run a gambling business. Wharton’s rule creates a presumption against separate punishment in absence of legislative intent to the contrary. Here purpose of statute was only to avoid federal jurisdiction over small gambling scams—so it rebuts Wharton( guilty of conspiracy. 

c. Garcia v. State: informant asked ∆ if she wanted him to help her find someone to kill her husband and she agreed. Can ∆ be convicted of conspiracy when co-conspirator is a police officer? YES
i. Bilateral: traditional view that conspiracy needs at least two people to agree, each with intent

ii. Unilateral: [NEW YORK] each individual’s culpability can be established by his own conduct, and guilt of co-conspirator is immaterial (same as accessorial liability)

[RICO]

a. Expansion of conspiracy doctrine

b. Elements: (1) enterprise; (2) each person agrees to at least 2 predicate crimes within 10 yrs (pattern). 

c. Enterprise: legal or illegal organization that comes together for criminal acts. Must have continuity of structure.
d. Pattern of Racketeering Activity: must involve more than two predicate acts, but need not involve separate illegal schemes.
e. RICO comes into play to make a conspiracy out of a ‘chain’ scenario where members are not really interdependent but can be prosecuted under idea of enterprise. 

i. Prior to RICO, agreement or common objective could not be inferred from commission of multiple apparently unrelated individuals, but RICO creates a substantive offense of conspiracy. 

f. Reves v. Ernst & Young: civil suit of bankrupt farmer against accountants--∆ claimed that to be guilty he must have had some role directing or managing business
i. Operation and Management Test: upper management but also lower participants who are under direction of upper management are liable. 
g. US v. Elliott: complicated criminal enterprise consisting of multiple episodes with J.C. at center of it (Wheel)
i. Holding: crimes were all part of same enterprise, therefore guilty under RICO. ∆ did not participate in larger conspiracy (only had one predicate act)( not guilty. 
ii. If you can reasonably infer that all ∆s meant to further enterprise’s affairs it’s irrelevant that they committed different and separate crimes.
iii. Constitutional issues: may end up being convicted on circumstantial evidence
1. There still must be individual culpability and agreement to participate

2. Constitution doesn’t guarantee trial free from prejudice

h. US v. Sutherland: Worry that there was no enterprise in this case, but only a traffic court.  Must show same objective and understanding. 
i. Great discretion to prosecution, easier admissibility and joinder rules than regular conspiracy
Justifications

a. Not appropriate to hold someone guilty of criminal violation if circumstances are such that we think nothing wrong is done( justification NY 35.05(2)
b. Self Defense: basic right to resist when unjust violence is threatened against us.  Threat must be objective (if you’re mistaken or paranoid, threat is not real; but if you’re a midget fighting a big guy it’s OK to individualize)
i. Elements: (1) reasonable belief; (2) against imminent threat or force; (3) proportional; (4) necessary

ii. People v. Goetz: ∆ has history of being a repeat mugging victim. ∆ was on subway and was approached by 4 guys asking him for money. Shoots all 4, planning how, and goes back to make sure they’re all dead. 
1. NY 35.15(2): allowed to use deadly force against threat of robbery
2. Court says that standard should not be completely subjective( Court below allowed mere belief of danger to be enough.
a. Reasonable person in ∆’s situation: prior experience of mugging must come in
b. Jury acquits him of murder, held guilty of possessing an illegal weapon (role of racism)

iii. Imperfect self-defense: if you believe you have a defense but you don’t, you’re not allowed the defense, but you can have a mitigation (doesn’t exist in NY)
c. Battered Woman Syndrome: 
i. State v. Kelly: wife repeatedly subject to abuse by husband. He began an altercation on the street and started to choke her. Wife ran off to look for her daughter and fearing she was in danger pulled out scissors and (she says meaning to scare him away) stabs him( reckless manslaughter.
1. husband’s story: she pursued him and threatened him( jury finds her guilty.
(a) Bedder standard of self-defense: question as to whether wife actually believed that there was imminent life-threatening harm. Without expert testimony, it’s hard to see her belief as reasonable.
(b) Expert Testimony: relevant to why she didn’t leave her husband (not as to why she was justified)
a. In state of psychological paralysis
b. Believe they can salvage the relationship

c. May perceive cycle as normal

d. Stigma of women who leave their family

e. Socio-economic barriers to independence

f. Fear of reprisal on them/children

g. Love for their mate

(c) Holding: expert testimony is admissible, not to testify that response was reasonable, but to establish credibility of wife (she could have believed she was in threat of imminent harm and still not have left her husband). 
ii. Most abused women do not kill( no ‘reasonable battered wife’ standard
iii. Women are not as physically strong as men—may need deadly weapon to be proportional
iv. Schneider( think all evidence should be allowed in and Court should embrace individualization
v. Estrich( this would totally individualize standard and it would be too subjective. 

vi. Feminist objection: institutionalizes in criminal law negative/paternalistic view of women
vii. Learned Helplessness: women are not helpless, they are actually taking control of situation by killing

viii. Holocaust syndrome: is this valid?

ix. Standard ultimately is whether a reasonable person, not reasonable battered wife, would kill
x. State v. Norman: court found wife not justified in killing husband in his sleep, even though he was disgustingly abusive.  She tried to seek help but he dragged her back home. Voluntary manslaughter.
1. Issue: admissibility of self-defense and imperfect self-defense instructions
2. Court doesn’t allow either: finds no imminence, proportionality or necessity
3. ∆’s actions may look morally justified( should we rely on prosecutorial and sentencing discretion to reflect these moral arguments?

4. Would justifying this behavior encourage women to kill as a legal option?
d. Defense of Third Party: 
i. MPC: third party can use deadly force under same circumstances that would justify use of deadly force by endangered party.
ii. No legal obligation to intervene absent a legal duty.
iii. NY 35.15 judge the legitimacy of intervention from point of view of third party 
iv. Alter Ego View (Young): no greater rights than person being attacked—so no right to intervene in police arrest by undercover agents( overturned in NY
e. Special Rules of Self Defense: 
i. Deadly Force: 

1. Duty to retreat: not allowed to use deadly force if you could retreat (can use other force)
(a) Castle Exception: not expected to retreat from your own home

(b) Required to retreat only if you know that you can avoid using deadly force with complete safety

2. True man doctrine: man who is without fault is not obliged to run away from assailant (minority)

(a) State v. Abbott: dispute regarding shared driveway, Scarano’s son comes out with fists followed by parents with hatchet and knife. Scaranos end up injured.  Claim that ∆ used deadly force, therefore above special rules apply. 
ii. Force in general: 

1. US v. Peterson: ∆ had verbal exchange with man trying to steal his windshield wipers. ∆ went back into house and got a gun.  Thief got out of car and went towards ∆ with a crow bar and ∆ shoots him.  Court says no self defense because ∆ left and came back when he had a chance to retreat. 
(a) Laney: racist mob hunting someone down to lynch them.  Laney withdrew and then came back with gun and shot one.  No self defense claim. 
(b) NY 35.00(1)(a): policy that you don’t want people to start fights and misuse self defense claim
(c) MPC: no use of deadly force if actor provoked use of force against himself in same encounter( problem arises when victim goes beyond necessity by answering moderate with deadly force. 

f. Resisting unlawful arrest: 
i. NY 35.27: NO HIT RULE: person may not use physical force to resist an arrest (authorized or not) when it would reasonably appear that the latter be a police officer.
1. doesn’t apply to undercover officers or private citizens
2. This stops you from reacting against unjust arrests

3. State v. Schroeder: inmate stabbed cell mate in sleep after rape threats. Court holds words aren’t enough. 

4. Ha v. State: victim had argument and beat Ha.  Victim then returned with a gun and threatened him. Ha got a gun and shot victim from behind.  Inevitable harm is not same as imminent harm.
5. Jahnke v. State: boy waited for his parents to come home and shot them. History of abuse. If he killed not because of imminent danger, but out of revenge there is no defense.
6. If self defense is reasonable and you accidentally hit someone else, you have a defense; however if means of self defense are unreasonable (bazooka) you don’t. 

g. Defense of Property: 
i. People v. Ceballos: tools stolen from ∆’s garage so he set up a spring gun. Two kids break in and one is injured. Must be in defense of injury threatening felony: he isn’t present, so there is no threat to ∆.  If ∆ is present there is possibility he will realize that use of force is unnecessary.
1. Rule: killing or use of deadly force to prevent felony is justified only if offense was forcible and atrocious crime (not here)

2. NY( you can use deadly force in burglaries (but here it’s disproportionate so not allowed)
3. Some jurisdictions expressly allow deadly force for habitation (not CA/NY)

ii. Yoshihiro Hattori: Japanese boy is dressed up for Halloween, goes to wrong house, woman gets scared, husband comes to door with gun and walks out.  Boy couldn’t see gun and couldn’t speak English so he didn’t respond to warnings. 
1. Reasonable self defense? 

h. Arrest: NY 35.30: may use deadly force only if felony or attempt to commit felony involving imminent use of physical force or a list of other felonies.
i. in arrest the issue is degree of force that can be used to arrest—more constrained: imminent threat is gone
ii. Question of police force—Constitutional issue
iii. Durham v. State: game warden shoots illegal fisherman who was beating him with an oar. 
1. Rule: if suspect escalates to use of deadly force, officer can return in kind. 
2. Holding: officer may use all force reasonably necessary to arrest for a misdemeanor (at common law you were only allowed use of deadly force for felonies—which at CL got death penalty anyway)
iv. Tennessee v. Garner: cop shoots unarmed 15 yr. old off a fence to stop him from escaping.
1. Holding: violation of 4th Amdt.—unlawful seizure
2. 4th Amdt. came when all felonies were punishable by death.  If we are skeptical of fairness of death penalty even when there are tons of procedures, we are very worried when there is no due process. 
3. Police construe this narrowly: if reasonable policeman would think it’s wrong to kill for every escape, then such a ruling is not an additional constraint on state authority (police already limiting themselves)

4. NY 35.30 requires at least burglary one with deadly weapon before cops can respond w/ deadly force

5. NY 35.30(4): private person may use deadly force when reasonable belief that it’s necessary to: (a) defend himself or 3rd person from what he reasonably believes to be imminent use of deadly force; (b) effect arrest of person who has committed murder, manslaughter one, robbery, forcible rape or forcible criminal sexual act and who is in immediate flight( leave it to the police
i. Necessity: NY 35.05(2): emergency measure to avoid imminent injury through no fault of actor and which is so grave that according to ordinary standards of intelligence and morality, desirability of avoiding injury clearly outweighs violation of law.
i. Elements: (1) reasonable procedure; (2) more lives saved than lost

ii. People v. Unger: ∆ escaped from prison because he believed that if he stayed he would be victim of rape. 
1. Lovercamp: five conditions for necessity in prison escapes:
(a) Faced with specific threat of death or sexual attack
(b) No time for complaint or history of futile complaints

(c) No time to go to courts

(d) No innocent people harmed in escape
(e) Prisoner immediately reports to authorities

2. Holding: ∆ entitled to submit evidence to jury. Court refuses to follow Lovercamp but says factors are guidelines for deciding whether necessity existed. 
iii. US v. Bailey: prerequisite for invoking necessity in prison escape is that  ∆ make effort to surrender or return as soon as necessity as lost its coercive force. 
iv. Borough of Southwark v. Williams: homelessness is no defense to trespass. Would open the door to too much squatting, even though house was unoccupied. 
v. Commonwealth v. Leno: ∆ distributed needles to stop AIDS( must show that danger you want to avoid is clear and immediate rather than speculative
vi. Commonwealth v. Hutchins: ∆ charged with illegal possession and cultivation of weed and claimed a medical necessity( benefits don’t outweigh public harm. Some courts have come out the other way. 
vii. US v. Schoon: ∆s entered IRS office to protest government involvement in El Salvador.  Court did not allow necessity defense. 
1. Direct Civil Disobedience: expose tension between law and ethics by breaking that law (MLK, Gandhi—burdened by injustice and organize to refuse to obey and challenge unjust laws)
2. Indirect Civil Disobedience: doesn’t singularly and directly avert harm—disrupting a law that is not directly related to the protested policy. 
3. Court wants to encourage participating in democracy through political system, not outside of it.

4. Holding: indirect civil disobedience can never invoke necessity defense. 
viii. Regina v. Dudley & Stephens: three approaches
1. British: no necessity defense: not killing an innocent person is central to our morality
2. American: allow necessity defense as justification in principle (i.e. consent to lottery)
a. too narrow—should we get rid of procedural requirement? If we do we’ll just end up picking the most vulnerable.
3. German: no defense by justification, but allow coercion by circumstances: if your normal moral capacities collapse (starving, facing death) then they should be excused.
a. Shouldn’t people be justified rather than excused?
b. It would excuse an atrocity
ix. Public Committee Against Torture v. Israel: government used torture to thwart terrorist attacks.  Allow it in some cases, but forbid government from regulating it. 
1. Allow shaking in ticking time bomb case: can’t prove it’s a necessity until after shaking occurs.
Excuses

a. Introduction: actor has some disability I capacity to know or choose which makes him not culpable or less so.
i. Involuntary actions: not excuse, but negation of MR
ii. Deficient but reasonable actions: choice is so constrained that ordinary person could not be expected to do otherwise

1. Cognitive deficiency: lack of knowledge must be excusable (not negligent/reckless), but mistake/accident
2. Volitional deficiency: lack of will (duress, infancy, insanity)
iii. Irresponsible actions: couldn’t have been expected to do otherwise given person’s capacity for making rational judgment.  Usually grounds for mitigation.
b. Duress: NY 40: (1) coerced by use or threatened imminent use of physical force on him or 3rd person (2) which a person of reasonable firmness in that situation would have been unable to resist. Defense not available when person intentionally/recklessly places himself in situation where it’s probable that he’ll be subject to duress (gang)
i. State v. Toscano: ∆ convicted of conspiring to obtain $ by false pretenses and claims duress—Leonardo threatened him and his wife. Trial judge instructed jury that defense is not valid if ∆ had chance to contact police. Court overturns( not guilty.
1. Opportunity to escape and contact police must be reasonable. 

2. Duress does not excuse killing of innocent third person (reasonable person is expected to resist).
3. Rule: duress is defense to a crime other than murder if ∆ engaged in conduct because he was coerced by use or threat to use force against himself or another which a person of reasonable firmness in his situation would have been unable to resist (doesn’t mention imminence)

a. Reasonable person standard: somewhat individualized (situation)
ii. MPC 2.09: duress applies where actor can’t be justified by necessity (harm avoided is greater than harm done) but where actor should be excused due to coercion. Expected to draw the line as to what is acceptable behavior under coercion (numbers, special relationships, etc.)
iii. Principal-agent liability: coercer would be guilty even though you have a duress defense
iv. Regina v. Cairns: small and timid man committed assault under duress:  smallness was considered but not his timidity. The mere fact that ∆ was more vulnerable than normal person can’t be considered.

1. English law allows consideration of timidity as a ‘circumstance’—more individualized

v. Zelenak v. Commonwealth: ∆ committed robbery under duress. Trial court excluded evidence of multiple personality disorder which made her susceptible to intimidation. Court reversed holding that this was relevant because it went to whether or not she acted out of reasonable fear. 

vi. State v. Williams: mother convicted of child abuse for failing to protect daughter from husband. ∆ may have had reasonable fear of imminent great bodily harm.  Should it be harder for wife to claim BWS when ∆ is responsible for death of 3rd person rather than abuser? 

1. Self-defense: woman avoids imminent danger by fighting back; Duress: woman avoids threat by harming a 3rd innocent party. 

vii. Source of peril: duress is available only when danger arises from another’s command and threat, not when it comes from another source, such as a natural condition (then it’s necessity)

viii. Hypos: Driving: you need to decide whether to die or kill two people on road.  In necessity (brakes go out) you would not be justified (killing 2 is worse than 1) whereas in duress (gun to your head) you would be justified if reasonable person would have done the same. 

a. Duress defense does not necessarily turn on numbers. 

b. Germany would give coercion by circumstances defense (prone to abuse)

2. CALIFORNIA: defense if ∆ was coerced or if he engaged in conduct to avoid great bodily harm to himself/another where reasonable person would have done the same( both hypos would have a defense.

3. MPC: difference between choice of greater evil under threat vs. forced by natural conditions (i.e. brakes giving out). Under coercion, coercer can be held liable, but under natural conditions there is no one else to blame but actor. 

ix. Imminence: majority requires strict imminence and reject MPC’s flexible approach. 

1. U.S. v. Fleming: ∆ collaborated with enemy in Korea and was coerced to aid them. ∆ thought he would die otherwise so he collaborated. Fear of delayed death as coercive as immediate death.  Court disagreed( threat was not immediate or certain and that other soldiers had resisted. 

a. Assumption of risk in military context?
2. U.S. v. Contento-Pachon: ∆ coerced to swallow balloons of cocaine and carry them to U.S. with threats against him and family. ∆ claimed he did not contact police because he was fearful of them and they were corrupt. Holding( ∆ had reason to believe that threats would be carried out and that consequences would be immediate.  Opportunity to escape not reasonable:  not guilty
3. Regina v. Ruiz: ∆ strapped heroin to her body and traveled to Canada. ∆ claimed that a man had stabbed and burned her and threatened her mother, and that she did not go to the police because they would have been unable to help her. 
a. Court hold that requirement that “threat of immediate death or bodily injury from person present when offense is committed” was unconstitutional. 

x. Defense to murder: MPC/minority view: valid defense. Majority hold that it is not a valid defense.  

1. England: no duress defense for homicide (except for hijacking)

2. War crimes: law should not require heroism that the ordinary person does not have. But is there any limit to how many people you can kill to save yourself and your family?
3. In principle, defense is available in the U.S. and NY—although jury could say that threat was not strong enough to warrant murder

xi. Threat: MPC requires “unlawful force,” common law requires death or serious bodily harm

xii. Contributory fault: no defense if ∆ puts himself in position where he knows he’s likely to be coerced
xiii. Mistaken threat: what if fear is not reasonably grounded?  MPC says that ∆ would have defense to robbery, but not to crimes of negligence or recklessness. 
xiv. Brainwashing( woman identified with her rapist/kidnapper and became a member of their group and participated in their activities. Held guilty of accessory to robbery—she claims duress defense.  California didn’t allow defense because there was no ‘imminent danger’.  She could have left. 
c. Intoxication: 
i. Regina v. Kingston: ∆ sexually abuses boy after being drugged. Holding of Ct. of Appeals: if intent was formed due to intoxication, then it’s void. 

1. Involuntary intoxication negates mens rea, but voluntary intoxication is different. 

2. Not Leningrad drunk—he was aware of what he was doing. 
3. House of Lords:  Drug did not create desire, but only allowed it to be unleashed( guilty.
a. If there was some lesser included offense that could still be charged (i.e. one that is negligence) defense might be ok, but here there would be only acquittal.
b. Too prone to fraud: ∆ could claim he would never do such a thing if not drugged.
4. Britain and US leave discretion to sentencing stage:  intoxication that is not hallucinatory is irrelevant. 

ii. Involuntary: defense if it creates a temporary or permanent condition that meets insanity—substantial incapacity to realize criminality of conduct or to conform to the law
iii. Voluntary: defense if it creates a permanent condition that meets test of insanity. 
iv. Roberts v. People: ∆ convicted of assault with intent to murder. Is voluntary intoxication that would make ∆ incapable of intent a valid defense making him liable only to plain assault? 

1. Specific Intent crime( intoxication excuses you
2. General Intent crime( intoxication is no excuse (NYPC 15.25)
3. Rule: if ∆ is so overcome by alcohol that he was not conscious of his actions or was conscious of his actions but had no intent, then there could be no intent inferred from his acts( guilty only of assault.
4. Leningrad drunk( if you had intent before and you mean to get Leningrad drunk:  carries over( is this true all the time? 
v. People v. Hood (CALIFORNIA): ∆ convicted of assault with deadly weapon (drunk, resisted arrest by taking policeman’s gun and shooting him in the legs). ∆ got voluntarily drunk
1. Specific and General Intent( intent to do the act vs. intent to do act to achieve other consequences. 

2. Intoxicated individual is capable of forming intent to commit the act—makes it hard to control impulses( this shouldn’t be enough to exculpate, as it is the usual cause of crime.
3. Holding: assault with deadly weapon is general intent crime—intoxication is irrelevant 

4. Reasonable Person: gravity/probability that you would harm someone weighed against purposes
5. NY 120.00 (assault): intent, recklessness or negligence( general intent crime. Even if you’re Leningrad drunk you can be convicted of negligence crimes. 

6. CA( no real difference in MR, letting people off who are similarly blameworthy is problematic. 
a. A lot of criminality is correlated to alcohol( we can’t permit alcohol abuse to lead to automatic exculpation—it will be taken advantage of. 

vi. State v. Stasio: ∆ convicted of assault with intent to rob (specific intent). 

1. Evidence of intoxication may lead to conviction of lesser crime (general intent), but may also lead to acquittal if no lesser general intent crime exists( this is not just outcome

2. Evidence of intoxication can come in at sentencing

3. Holding: intoxication evidence admissible only if drunken stupor. 

4. Dissent: If voluntary intoxication negates intent necessary for offense, the ∆ has not committed the crime—evidence should be allowed.  Intoxication is only a defense when ∆ was Leningrad drunk—this is very rare occurrence.

vii. CA, NJ, England( consider intoxication evidence on issues of specific intent only
viii. MPC rejects specific/general intent scheme and focuses on whether intoxication evidence should be admissible (15.05(3)( recklessness as involving awareness of risk and criminal negligence: at common law if you’re Leningrad drunk you would fail awareness element.  MPC/NY allow recklessness charges even when intoxicated if there is recklessness in drinking)

ix. Montana v. Egelhoff: statute didn’t allow consideration of voluntary intoxication for any crime.  Court held it unconstitutional because you can’t get rid of MR requirement, but US Supreme Court allowed it:

1. Scalia: not unconstitutional—any evidentiary rule may make it easier for State to meet requirement.

2. O’Connor (dissent): to impede ∆’s ability to rebut State’s case violates Due Process

3. Ginsburg: rule does not exclude evidence relevant to required element of offense because it’s enough to prove depraved heart (not specific intent crime).  Prosecution must prove either (1) that ∆ killed with purpose/knowledge; OR (2) ∆ killed under circumstances that would establish knowledge/purpose if it weren’t for his intoxication.

x. Criminal Intoxication: causes enumerated harm while deliberately intoxicated—must have known that quantity may cause awareness, understanding or control to be impaired.  Punished with 2/3 of substantive offence.
1. NY [120.20, 120.25]: Reckless endangerment: if you come really close to harming but you don’t, you’re guilty (similar to attempt). Recklessness + substantial risk of injury. 
d. Insanity: 
a. Competency to Stand Trial: if you’re insane at time of trial, you can’t be tried. 

b. Execution: if you became insane in prison, you can’t be executed. You have to regain your sanity before you can be executed, and you should face society’s judgment as a moral person.

c. M’Naghten Rule (NY 40.15): insanity at time crime is committed. ∆ suffered delusions, went to kill PM but mistakenly killed someone else. Three attempted murders on Queen. House of Lords acquitted him( presumption of sanity. Neurosis is not enough because it’s common to everyone. 
1. Mental disease or defect (psychosis, not neurosis) at time of conduct that produces: 

2. Lack of knowledge of: 

a. Nature of act, OR
b. Legality and morality of act

3. Causes act

ii. Reasoning: (1) Can’t deter insane people; (2) Insane shouldn’t have criminal stigma; (3) civil commitment is better option; (4) shouldn’t punish for involuntary actions
iii. ∆ is a paranoid schizophrenic—psychosis—cannot discriminate legality of act.  

d. Civil commitment( consequence of insanity defense. Commitment could be longer than criminal sentence. 

e. Mental Disease or Defect: 
i. There is defense for “deific decree” but not for mere religious belief

ii. Ideological belief can’t be basis of insanity defense
iii. Abuse of psychiatry( common ploy in totalitarian systems to demonize forms of dissent

iv. Insanity defense is a label—attempt to get people in line. This is problematic for civil rights.

v. If someone is seriously immoral he must be insane: worry with insanity defense that it not be trivialized—sometimes we want to judge horror, not just discount it as insanity.

vi. It’s best to cabinet insanity defense than to eliminate it completely.

f. Morris: many social factors that impact crime, and it’s a fake dichotomy to focus on insanity. We should abolish it or make it broader to take other factors into account. 

i. How narrow should M’Naghten be or how inclusive should the concept of ‘insanity’ be?

	M’Naughten
	Irresistible impulse
	Durham (DC Circuit Court)
	ALI
	General injustice

	Mental disease or defect

	Lack of knowledge of nature of act or morality/legality
	lacks knowledge or                                product of irresistible                                           impulse rooted in                                          disease/defect (thinks M’Naghten is too simple)
	(no knowledge requirement)
Most open to psychiatric evidence
	1. lacks knowledge or appreciation of either nature or legality/morality, OR

2. lacks substantial capacity to conform to the law
	Lack of substantial capacity to conform to the law( there is no sharp line between capacity rooted in mental disease and that rooted in rotten social background 

	Causes act


g. ALI: need a rule that is more receptive to psychiatry evidence but still needs standards to guide jury’s judgment. People suffering from disease/defect can’t feel—no capacity to ‘appreciate’ they are doing harm. 

i. It’s not just knowledge that’s the problem, there are emotional effects

ii. #2 was meant to include people that know it’s bad, but can’t stop themselves:

1. receptive to psychiatry

2. preserved standards: juries must make this judgment

h. Acquittal:

i. Insane but has committed no criminal acts: parens patriae (State acts as parent of incompetent)

1. you can only commit them if there is clear and convincing evidence that person is psychotic and as a result can’t control their own lives or respect interests of others. 

ii. Insane and has committed criminal acts: two approaches as to whether you can commit:

1. automatic commitment: keep them from committing harm and helping them

2. must use same procedure as civil commitment: before committing, you should satisfy by clear and convincing evidence same standards as when committing non criminal persons. 

iii. O’Connor v. Donaldson: ∆ had ‘become sane’ but they wouldn’t let him out. Worry about mental institutions and quality of care. 

i. Guilty but mentally ill (MC): cap on time spent in mental institution equal to criminal sentencing ∆ would have received.  Very automatic commitment. Public safety concerns. 

j. What should jury know?

i. Should they be told that insane person would automatically get committed?  They would be more inclined to allow insanity defense

1. Basic principle of separating proceeding and sentencing

k. Blake v. U.S.: ∆ claims insanity at time of offense. Suffers epileptic seizure, marries 4 times, undergoes electro-shock, is hospitalized. Commits robbery (at a bank where he has problems), runs away and then returns to town for his hearing and gets arrested.

i. Apply ALI Rule:

1. mental disease or defect (long-term)

2. either lack of capacity to appreciate act OR lack of substantial capacity

ii. ∆ understands what he did was wrong (he can appreciate it), so we must rely on ‘lack of substantial capacity’ standard

l. ALI: abandoned irresistible impulse test because there is no workable test to define this.

i. Substantial capacity had a clearer test

ii. Appreciation: knowledge doesn’t imply emotional awareness

m. Hinckley: jury acquitted ∆ who shot President. ∆ was obsessed with Jody Foster—history of wealth and dysfunctional family. Public was shocked by his insanity verdict. Politics responded by cutting back the insanity defense

i. NY: NO SUBSTANTIAL CAPACITY (cut back by legislation)
ii. Evidence given in acquittal reviewed: responsible jury must still acquit under a stricter test even under ‘appreciation’( alleged narrowing of post-Hinckley insanity defense would not have affected the outcome. 

iii. Psychiatry & law( difficult for two to communicate because psychiatry depends on view of ‘organism’ whereas law depends on notions of mens rea and capacity to conform to the law.  Problem is that people don’t appreciate difficulty juries are faced with. 
n. U.S. v. Lyons: Court cuts back insanity defense to reflect change since Hinckley. ∆ claimed mental disease or defect. Issue: substantial capacity. Court gets rid of ‘substantial capacity’ prong of standard. Very difficult to make judgments on volitional impairment (equivalent to irresistible impulse). 

i. Court holds that no real injustice is done—a lot of what you want to capture under ‘substantial capacity’ you can capture under ‘appreciation’

ii. Dissent: there is no psychiatric support for change of majority, it’s just based on popular momentum. They undermine mens rea requirement and fairness in punishment: 

o. State v. Green: young man has history of being disturbed and is paranoid [was thrown out of several homes, didn’t bathe, kicked out of Navy]. Shot police officer and leaves note. 

i. Lack of support network—allows it to get this bad.

ii. Staff at hospital said he had been psychotic, and killing was result of psychosis. 

iii. Police say that their encounters with him were non-violent.

iv. Evidence that paranoid schizophrenic can act normal when not feeling threatened.

v. Apply ALI: look at ‘substantial capacity’ prong( (in conflict with Lyons)

p. Abolition: when courts have tried to abolish defense of insanity, this has been struck down as unconstitutional( we need to know if people lack capacity to conform to law, not to look at this would be to ignore mens rea. 

i. Morris: if you’re looking at capacity to conform law, insane lack it, and evidence of this should be allowed. There is no difference between the ‘grossly deprived’ and the ‘psychopaths’—they both require rehabilitation and treatment. How can insanity defense be limited to psychopaths? 

1. right now distinction only comes in at sentencing phase

q. State v. Crenshaw: ∆ and wife are on honeymoon. ∆ is deported because he was in a bar fight. When wife reaches him in the U.S. ∆ believes his wife had cheated on him (not true).  He beats her, leaves and comes back to stab her and axe her to death. Intent to kill murder( is there an excuse in insanity?

i. Membership of a religious sect that mandates killing wife if she’s unfaithful.

ii. Issue: whether lack of knowledge of what is a moral wrong is enough.

1. morality embodied in criminal law should be the same as legal wrong. 

iii. Court is reluctant to say this is a mental disease/defect( all religious immorality would be insanity, but religion is not insanity. 

1. tradition is associated with rationality: this would dilute insanity defense

2. distinguished from deific decree: closer to psychosis

3. Rule: religious tradition is not insanity, but deific decree is
r. State v. Guido: turbulent marital relationship—∆ took gun meaning to kill herself but then shot husband.  Background( ∆ was found legally sane, but then experts changed their final conclusion to say legally insane.  

i. Experts change their mind due to legal definition of insanity
ii. Prosecutor was allowed to discredit psychiatrists at trial court

iii. This Court reverses finding that facts don’t support abuse & sanity

s. Hypos: should these be qualified as mental disease/defect?

i. Battered Spouse Syndrome: rationalization/necessity, not insane (self-defense)

ii. Compulsive gambling: described as a disorder—lack of capacity to conform your conduct

iii. Alcoholism: compulsive nature of it doesn’t make it insane—it’s still a voluntary action (Powell)

iv. PMS: (allowed in England as diminished responsibility) 

v. Post Partum Depression: chemical imbalance—mental disease. But it’s not a permanent condition. 

vi. Multiple Personality Disorder:  mental disease/defect

vii. PTSD: from war( can’t control emotional response but can control behavior? If so, not insanity. 

viii. Psychopath:  simply repeat criminality( not insanity. However, sometimes courts have allowed it in if it’s rooted in mental disease/defect. 

1. Cleckley: psychopaths don’t have moral life—insane 

2. Clarkin: psychopaths are manipulative, not to punish them enforces this—not insane.
e. Automatism: followed by acquittal (questioned in England)
i. McClain v. State: ∆ claims sleep disorder.  Normally this is involuntary act, but prosecutors seek insanity so ∆ can be civilly committed.  Court refuses somnambulism as insanity. 

ii. Bratty (England): need to rethink dichotomy between psychosis and epilepsy( epilepsy could be a type of insanity.  If it leads to repeat violence we would want to commit (so it can be monitored). 
1. Quickly (England): ∆ was allowed to rely on involuntary act defense (not insanity) for diabetic hypoglycemia. 
f. Diminished Responsibility: exists in Germany and Britain in homicide cases
i. US v. Brawner: introduction of type of insanity not sufficient for exculpation.  Court says it can be allowed for mitigation (i.e. voluntary intoxication). There are many problems short of psychosis that affect criminal population.
1. Rule: permits introduction of expert testimony as to abnormal condition if it’s relevant to negate or establish specific mental condition that is element of the crime( not widely accepted
ii. State v. Wilcox [majority opinion( rejects Brawner] Court follows MPC insanity test (most inclusive)( no need to allow mitigation under Brawner. NY doesn’t use MPC, but a modified M’Naghten. Court has problems with Brawner:
1. Really insane can avoid commitment and can opt to use Brawner for mitigation

2. Intoxication is different: it’s easy for jury to tell if person was intoxicated to necessary level

3. Harder for jury to determine how ‘neurotic’ ∆s are, prone to abuse.
iii. Britain has DR (allows mitigation in sentence)( so no one claims insanity defense anymore—bad.
iv. Acquittal v. lesser offense( if person is found not guilty of specific intent crime, you still have the lesser general intent crime, but if there isn’t one then ∆ is acquitted.
1. Courts don’t want to let people free because they have committed harm. 
2. Civil commitment for diminished responsibility: is this OK? 
g. Addiction:

(a) Physical dependence & withdrawal

(b) Tolerance (always need more)

(c) Knowledge (of addiction)

(d) Psychological devotion (whole life is shaped around drug)
ii. Robinson v. CA: can’t criminalize addiction. (reserves issue of civil commitment)

iii. Powell v. TX: no Constitutional problem with criminalizing public intoxication
1. Holding: Marshall (majority)( Distinguish from criminalizing status( decision to be in public can be a crime( State can control where you get drunk (public: greater possibility of harm)
2. Court finds strong medical opinion that does NOT find alcoholism to be a disease( worries about consequences that might come from identifying alcoholism as a disease( civil commitment
3. WV, MN: have held public intoxication crime unconstitutional
4. Issue: should we extend Insanity to Alcoholism, Drug addiction, Rotten Social Background, etc?
iv. US v. Moore: ∆ is addicted to heroin and is found in possession. Addiction is no defense.
1. Vietnam: men often satisfied all addiction elements, but when back at home they no longer wanted to be addicted( mostly they just gave it up when it no longer made sense
2. Issue: is analogy of Addiction to mental disease/defect or something else? 

3. ∆ was actually a trafficker( creates harm to others

4. Even if he were just a possessor, Court would still find him guilty( unlike Robinson where status is being criminalized, here there is an Actus Reus, and unlike Powell reading of addiction as disease. 
a. Critique: ∆ is slave to drug and has no volitional control over his possession of it; harm is only to addict himself (if not a dealer). 
b. Criminal law should weigh fact that there is a choice to get out of addiction.  

5. Leventhal (concurring): defense requires a gross and verifiable departure from normal capacity (doesn’t think addiction fits, but insanity does).

6. Wright (dissent): reviews basic purposes of criminal law and determines it’s wrong to criminalize possession of drug by addict, but limits it to possession (not drug dealing or other related crimes)( harm principle. 

· retribution: someone who can’t control actions is not morally blameworthy

· deterrence: can’t deter someone who is not rational

· protection: trough civil commitment (not incarceration)

· rehabilitation: society has obligation to aid addicts, doesn’t necessarily lead to incarceration

7. Bazelon: would permit addiction to excuse both from possession and other crimes. 
v. US v. Alexander: ∆ shot marine in bar after he was called a ‘black bastard’( irresistible impulse rooted in RSB. Circuit Court (Bazelon) allows evidence of this background( likens it to other admissible defenses (duress, insanity, etc.): bears upon capacity to conform to law. 

1. Alternatives: civil commitment, acquittal, ‘psychological reprogramming’

2. Bazelon suggests putting efforts into social network to lower crime rates

vi. Thomas: don’t want to stigmatize/paternalize( judging individuals in relation to how society has treated that individual is a slipper slope. 
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